
The Department of Culture Media and Sport’s public consultation on the implementation of the EU Audio Visual Media Services Directive – a response from the Mobile Broadband Group (“MBG”).
The Mobile Broadband Group whose members are the UK businesses of O2, Orange, T-Mobile, Virgin Mobile, Vodafone and 3) welcomes the opportunity to respond to the Government’s consultation on the implementation of the EU’s Audio Visual Media Services Directive.
Summary

1. The MBG supports the Government in its intention to be rigorous in the application of the seven tests and to bring within the scope of regulation only those video on demand (VOD) that are TV like – measures that were hard won by the UK in the drafting of the Directive.

2.  There is evidence that the public do not have the same concerns about VOD regulation as they do about broadcast regulation. Accurate implementation of the Directive is the primary focus, thus avoiding measures that will damage innovation, displace activity outside the EU and introduce barriers to market entry.
3. Audio visual content can very easily be made available directly to customers over the Internet from outside the EU. This factor must be taken into account when assessing the proportionality of the regulatory burden to be placed on UK providers.

4. Content such as sports and film clips, news updates and comedy sketches (such as those currently available on mobile) do not fall into what would be recognised as TV-like programmes and should remain outside the scope of VOD regulation.

5. The recitals of the Directive expressly state (recital 36) that there should be no requirement to disrupt self and co-regulatory models that are proving effective. The MBG believes that there is scope to recognise existing models, such as the self-regulatory code for mobile, as the Established Means by which audio-visual content on mobile is regulated.
6. The ASA should be asked to provide a one stop shop for the regulation of advertising of VOD services. Only adverts that directly accompany programmes (e.g. pre-roll) are within the scope of VOD commercial communications. Other advertising displayed on the portals of VOD services should remain within the remit of the CAP (Committee for Advertising Practice) Code under existing arrangements.

7. Product placement can provide an important new source of funding for programme origination and it should be allowed across a greater range of programming.

Introduction
Pinning down the scope of VOD regulation
From the early drafts of this Directive, the Government (together with Ofcom and other stakeholders) expressed serious concerns about the complexity of extending broadcasting regulation to cover other forms of audio visual media services supplied ”on demand”. While the MBG has no in principle objection to there being a minimum set of standards for audio visual media services, be they linear or non-linear, we remain concerned over the substantial challenges in clearly defining what constitutes aVideo on demand service and whom should be subject to the relevant regulation. To some extent these concerns have been ameliorated by the introduction of the ‘seven tests’ so that it is only ‘TV-like’ content that falls within the scope of the Directive.
Nevertheless, because of the much more varied nature of content available on-line, because of the different value chains and because the pace of innovation, it remains very hard to pin down such concepts as ‘whose principal purpose is to provide programmes...’ and ‘editorial responsibility...’

During the negotiation of the Directive, the UK Government fought hard to restrict the extension of scope to TV-like service. The MBG agrees with the Government that the only practical approach to give effect to those hard won textual changes is to adopt a narrow interpretation and bring within scope only those services that are intended to be truly on demand substitutes for scheduled broadcast television. We feel that the best way of achieving this outcome is to implement the Directive in a minimalist way – that is to say, take an approach for video-on-demand that is as close to a copy out of the regulations as is compatible with United Kingdom law and which sets out a clear intent of minimising the scope and impact of regulation. 

The context for regulatory intervention
The reasons for keeping the scope narrow and light touch are principally:

· UK consumers do not have the same expectation of formal regulation of video on demand services (VOD) as they do for broadcast TV. Increasingly members of the public expect to be able to choose for themselves what they and their families access via the Internet, rather than have it dictated to them by the state. This is evidenced by research
 and by the very low levels of complaints made about video on demand services as compared to broadcasting.
· The on-line environment, because of the low barriers to entry for producers, is extremely conducive to the creation of innovative formats. High barriers to entry, in the form of unwarranted regulation, would be damaging to the UK’s and Europe’s economic interests.
· The threat of displacement of economic activity is much more present for on-line content than for broadcasting, because it is much easier to serve EU markets from outside the EU via the Internet than it is through broadcast technology.
The MBG does not take make these points because it wants the freedom to distribute inappropriate content to customers, including children, quite the reverse. It already has in place an extremely effective self-regulatory code for preventing inappropriate access to content by children. It is simply that regulation does not exist in a vacuum and must extremely sensitive to its overall context if it is to do the job for which it is intended. 
The Mobile context
UK consumers can increasingly access a whole range of content through a mobile device (2G handset, 3G handset, 3G dongle
 or Wi-fi
. The mobile operator can play a slightly different role in the value chain. The categories are broadly:

· Commercial content, where the mobile operator either provides the content itself over a 2G or 3G network or does so through a contracted third party provider. Through contractual arrangements, the mobile operator is able to exercise a degree of control over how the third party provider presents the content. This model is often used in the premium rate market
.
· Internet content, where the mobile operator merely acts a conduit in providing connectivity to the wider Internet. The mobile operator has no control over the way in which content is presented to the customer.
· Thirdly, between these two extremes, there is increasingly a spectrum of arrangements whereby content is made available to mobile customers and given preferential promotion on the operator’s portal as a result of a commercial arrangement between with mobile operator and the service provider. However, the editorial control remains largely with the content provider. This might be referred to as promoted content. Examples are Facebook, Youtube, Sky News headlines and Sky sports highlight packages. 
The vast majority of content accessed by customers over a mobile is not what one would understand as ‘programming’. For example a wide variety of commercial and promoted content is available: wallpaper and ringtones for personalising the phone, video games for mobile, sports headlines and highlights, horoscopes, adult erotic (available only to age verified customers), music, comedy clips and entertainment guides (incl. film reviews).

Most of these content services have an audio visual element and, self evidently, are targeted at customers on the move who want to be entertained, kept up to date with news or obtain information relevant to their locality (such as what’s on in the cinema). They are delivered in relatively small data packets that can be transmitted quickly to (generally) 3G handsets or to laptop PCs equipped with a 3G dongle. They do not meet the seven tests for VOD services, they are not TV like or designed to be a substitute for broadcast or on demand TV services; they could perhaps be described as a natural progression from text alert services that delivered information to customers on the move. The MBG would expect none of this content to fall within the scope of video on demand, as defined in the Audio Visual Media Services Directive.
In addition to content that is downloaded to mobiles, customers can have audio visual content streamed to their handset over a 3G network. Some of this is similar in nature to the type of content discussed above, such as comedy clips presented in ‘made for mobile’ continuous loops. These are not licensed as television licensable content services.  
Mobile operators also offer packages of streamed mobile TV from established channels such as Sky, CNN and Kerrang. These services are offered under the licences of the broadcaster channel. The BBC has also recently indicated that, after conducting trials, it will provide streamed content on the mobile operators’ portals under the terms of its licence. The mobile operator’s role is not to exercise editorial control (it is prevented from doing so by the channel) but to market the services and provided an optimised delivery mechanism over the 3G network. 
Possible future developments

In the future, it is possible that mobile operators and/or commercial third party partners will offer fully featured on demand services – say a full episode of a comedy show or drama. Indeed, a few customers already download such content to their 3G devices via the Internet (where the mobile operator is merely providing ISP type connectivity). As full episodes of programmes tend to be data heavy and time consuming to download, this practice is not widespread. To the extent that mobile operators do in the future provide on demand services, as data speeds and network capacity increase, then it will be necessary to consider whether they fulfil the tests used to determine the scope of the AVMS Directive.

There is also the possibility of content being broadcast to mobiles via dedicated broadcast networks using such technologies as DVB-H. Although trials have taken place, no such services are available today. Developments in this area will depend on future spectrum allocations and network deployments.

Summary of mobile context
In summary, for linear services, the MBG would anticipate that in the foreseeable future linear AV services over mobile will continue to be offered under the licences of its channel partners. In relation to on demand services, the MBG does not believe that any currently offered by the mobile operators or its partners would pass all the AVMS tests, although this may change in the future if more traditional programming is offered.
Even though existing on demand services should not be subject to AVMS, they are subject to the mobile operators’ Code of Practice for the self regulation of content on mobiles
, which was published in 2004 and came fully into effect at the beginning of 2005. The code requires that content providers to self-classify content in accordance with an independent framework set by the Independent Mobile Classification Body
. Any content that is classified as 18 is not made available to customers until the mobile operator, through a process of robust age verification, has satisfied itself that the customers is at least 18 years old. This code has recently been independently reviewed by Ofcom and been pronounced an effective method of restricting children’s access to potentially harmful content and a good example of self-regulation
.
This background information provides the context for the answers to the detailed questions posed in the consultation document.  
Responses to specific consultation questions
1.Does the Communications Act 2003 need to be amended in order to ensure that it covers all scheduled television services within UK jurisdiction regardless of the platform over which they are provided? If so, how? 

The MBG understands that scheduled television services are a subset of AMVS and are essentially characterised as those that are provided for the purpose of the simultaneous viewing of programmes. 
Under existing business models the simultaneous programme services transmitted over mobile are provided in partnership with TV channels such as Sky, CNN and Kerrang under their licence. The channels role is to exercise editorial control. The mobile operator’s role is to optimise the delivery to the mobile device.

Mobile operators do provide other content on a continuous loop, where the customer can either join the loop at whatever point it happens to be when he or she logs on (i.e. simultaneous viewing) or can decide where to start the loop (more in the nature of on demand). However, this content consists of clips, designed for ‘snack’ consumption on the move. It is not TV-like programming and should remain outside the definition of a broadcast television regulation (where consumed simultaneously) or of video on demand regulation where consumed non-linearly.
2. Do the proposed definitions to be included in the Communications Act capture all the relevant elements of the definition of an on-demand audiovisual media service in the AVMS Directive? 

The MBG welcomes the Government’s reasoning that any services offering content that is not in a format similar to television programmes should be excluded from the regulatory framework.

The best approach for amending the Communications Act in relation to VOD services would be a clear copy of the seven tests as set out in the AVMS Directive. Any other definitions would risk capturing services that the Directive did not intend to catch.  The specific exclusions set out in the Directive should be referenced in the legislation.
Editorial control
Perhaps the most elusive concept to pin down in relation to VOD services is the identity of the organisation with Editorial Control. The Government is right to point out (in para 32) that the identification of who has general control over a video on demand service is more complex than for broadcasting.
We need to get to the location of editorial control right because:

· The UK will benefit from promoting innovation and diversity. Putting editorial responsibility in the wrong place could lead to concentrations of supply because the potential liability could mean that only the largest platform operators would have the compliance capacity to distribute the most sought after content.

· We do not want the regulatory burdens to displace the provision of content outside the EU. This would be counter-productive for all parties.

· Putting it in the wrong place could result in organisations duplicating compliance activity. This would be wasteful and costly.

· Editorial responsibility must be assigned where it most naturally falls – with the organisation that has ‘general control’. (Discussed in more detail in response to Question 5)
The risks associated with mis-placing ‘Editorial responsibility’
The MBG understands that one option being considered by the Government is that any platform provider choosing to include a piece of content on its VOD portal is assuming editorial responsibility (because, the argument goes, ultimately they have the choice not to include that content and/or have some ability to influence that content).
What happens in practice, though, particularly in the aggregated situation described in the consultation document, is that content providers supply content only on the basis that it will not be altered. Content owners do not like their content to be altered or edited by any party other than themselves. In addition they routinely mandate marketing, placement and naming conventions. The channel not the aggregator owns the rights to the content, pre-vets the content, can alter or edit out and can dictate how the content is branded and even approve wrap around advertising.  The aggregator may provide the access control but is otherwise reliant on the content provider to ensure content does not breach any editorial guidelines.
If the regulation were to make the platform provider responsible for compliance, then it has the choice to pre-screen every piece of that content before making it available to the public or goes on risk that the content provider will have complied with any relevant regulatory requirements. It would be extremely wasteful and impractical for a platform operator to pre-screen. Such a structure of regulatory obligation would make it very difficult for even the largest platform providers to either bear the compliance monitoring cost or accept the regulatory liability of their content providers.
Such a structure would also work against the small innovative content providers, because the portal providers would be unwilling to assume regulatory liability for small pieces of content, where the scale would not justify the compliance cost.
A situation where only big content providers distributing through large platform operators can cope with the regulatory liabilities works against all the advantages that the Internet and other new media platforms such as mobile are meant to deliver – innovation, diversity, low barriers to entry and low cost. 

Also, a situation where only the platform operator has ultimate editorial responsibility will end up with some unnecessary double counting too. 4OD (Channel 4’s on demand service), for example, is offered directly to the public over the Internet. It is also offered over many other on demand platforms and is potentially available on mobile devices and delivered over 3G networks.
It seems totally superfluous to expect multiple platform operators to accept some editorial responsibility (and thus liability) for content that is already subject to VOD regulation. Such a system adds considerable compliance cost through the value chain, and, as argued above, will militate against low barriers to entry, innovation and diversity. The same piece of on demand content will have been subject to regulation at multiple points in the chain, which must be nonsensical.
A more proportionate approach would be for platform operators that have undertaken to provide some element of a VOD service (e.g. the access controls), to be responsible for that element only.
It is not the MBG’s place to give advice on the precise legal construction but the clear policy objective must be to target VOD content regulation as close to the source of creation as possible and avoid the proliferation regulatory liabilities. In the example above, 4OD would have editorial responsibility for its service but not others further along the distribution chain.
Such a legal construction may be trickier than assuming that the platform operator has editorial responsibility but we feel that it is very important to target regulation appropriately rather than targeting a few and expecting them to use their commercial influence to keep content providers in line. Getting this regulation right will promote competition, ensure a diverse market structure and promote the creation of innovative content.

The MBG agrees with the Government’s approach of keeping the regulation of broadcast and video on demand services separate, so that ‘mixed offers’ will be separated into their component parts and regulated accordingly.

Definition of Programmes

A further concept that is not well defined in the Directive is a ‘programme’. This is because when the Television without Frontiers Directive was first published, it was self-evident what a TV programme was. With ‘video on demand’ there is the potential for grey areas to emerge (e.g. soap opera type content on social networking sites). The MBG urges the Government to stick with the current legal definition of a programme and to be quite clear in guidance that only fully fledged video on demand substitutes for scheduled programming that customarily appears on broadcast TV falls within the scope of VOD regulation. 
3. Are there any services which you think should fall within the scope of regulation according to the Directive, but which the proposed definitions to be included in the Communications Act might exclude? 

No.
4. Are there any services which you think should fall outside the scope of regulation according to the Directive, but which the proposed definitions to be included in the Communications Act might include?
This Directive is not rooted in a groundswell of public concern but for a desire to have a level playing field between linear and non-linear television services. This means that the implementation is driven by the need for legal clarity rather than dealing with public concerns. While concerns are expressed about content available on the Internet, the content of VOD services is not one of them (as evidenced by very low level of complaints made to current providers). Such matters are being dealt with through a range of policy initiatives to deal with wider Internet content (such as the UK Council for Child Internet Safety).
The MBG therefore strongly agrees with the Government, as explained in paragraph 27, that the programmes to be regulated through this legislation should only be those that are similar to what’s available on television broadcasting and where there may be an expectation of regulation.  As discussed in the introduction to our response, the MBG believes that content such as news headlines, film and sports clips, compilations of comedy sketches and other similar forms of content are excluded from the scope of video on demand regulation. As recital 17 of the Directive states only those services that ‘compete for the same audience as television broadcasts’ ​ i.e. those intending to be direct substitutes for watching TV broadcasting rather than merely providing additional sources of audio visual content.
 The Government will recognise that the audio visual content market is extremely dynamic and innovative, evolving new formats on a frequent basis. As a consequence it is not only necessary to consider what content falls in scope today but also what might fall in scope in the future, which is, of course impossible to predict.
In order to minimise the potential for drawing into regulation unnecessarily both current and future services, the legislation must stick as closely to the principles and intent set out in the Directive as is compatible with UK law, including the concepts of ‘programmes of a kind similar to those available on scheduled television broadcasting services’
 In addition, the Government, when it presents the legislation in Parliament must make it clear that it intends the legislation to be narrowly interpreted, as the Directive intends.
The MBG does not take this position because it wants the freedom to distribute inappropriate content to customers, including children, quite the reverse. It already has in place an extremely effective self-regulatory code for preventing inappropriate access to content by children. The MBG does not believe the compliance costs, funding restrictions and other administrative burdens associated with the regulation of in scope content and services would be proportionate when applied to minute video clips. It is also in the interests of the wider UK economy that creative content providers have the right incentives to invest, innovate and operate within the EU rather than engage with UK customers over the Internet from outside the EU (as they do already for a lot of pay per view and free content – much of it adult in nature). 

5. Is the concept of “general control” appropriate for determining the person or organisation subject to regulation in respect of a particular video-on-demand service?
The MBG agrees with the Government that the situation is more complex for video on demand but we also agree that the concept of ‘general control’ remains useful for locating regulatory responsibility in an ‘on demand’ environment.
 As the MBG argues in the response to Q2 above, it does not make sense that content aggregators are held additionally liable for a content provider (such as 4OD) that is already serving directly to the general public and checking its content for compliance, particularly when Channel 4 does have effective (both editorial and, just as importantly, economic) control over the content rather than the content aggregator further down in the distribution chain.
The Government must construct the legislation so that the content provider with effective control of the programme content is primarily responsible to the regulatory system for its programme content and not distribution platforms further down the chain. The latter should only be liable for the proper functioning of the aspects for which it is directly responsible in the delivery chain. 

6. If the provider of an ‘aggregated’ video-on-demand service has control over some elements of another video-on-demand service to which it provides access, to what extent and in what circumstances should the regulatory responsibility for that other service remain with its original provider and to what extent and in what circumstances should it transfer to the provider of the ‘aggregated’ service? 

See response to Q2 and Q5. The content provider with general control over the editorial content of a service should be primarily responsible. If other parties are to be made liable, this will result in duplicated effort and wastefulness.
7. If an ‘aggregated’ video-on-demand service provides access to a video-on-demand service from outside the EU, should the provider of the ‘aggregated’ service have regulatory responsibility for the non-EU service? If not, what other options are there for ensuring that the UK can meet its obligations under the Directive in respect of the non-EU service? 

The Government has always recognised that the global nature of the Internet presents jurisdictional difficulties for national regulators. The difficulties arising from this question emphasise the need to put in place a regulatory regime that does not discourage aggregators in the UK from providing non-EU services. An Internet Service Provider that is providing connectivity to the Internet rightly does not have liability for that content and it would be quite easy for  a non-EU content owner to supply direct to the British public. The government must therefore be very careful not to place obligations on aggregators that are not required by the Directive. Otherwise there is a risk of displacement of business activity away from EU based businesses (just as an important balance to strike as providing a level playing field for broadcasters) and towards direct supply from other territories.
8. What other types of additional content might video-on-demand services offer or provide access to? Do you envisage any difficulties in determining whether a service provider has general control over such content? 

One of the benefits of new media platforms is that they are flexible and so the potential for providing access to other types of services are extremely widespread. It is barely worth speculating, because we are almost certain to be wrong. 

The MBG restates that it is important that the VOD regulation focuses only on the services that are intended to fall within the scope of the Directive.
9. Is it appropriate to treat scheduled and on-demand parts of the same overall service differently for regulatory purposes? Do you envisage any difficulties in identifying the boundaries between the scheduled and on-demand parts of the same overall service and/or in making different parts of the same overall service subject to different regulatory requirements and different regulatory bodies?

Broadcast regulation has always been about context. Gory scenes transmitted in the context of a news programme can be treated differently to those transmitted in a work of fiction. The means of transmission is an important part of the context. Broadcast, from the perspective of the viewer, is fundamentally a passive service. Video on Demand is fundamentally an active service where the viewer seeks out the content. And so from a point of principle, where relevant in the context, it is right to distinguish the regulation of the two.

Having different regulators for Broadcast and VOD just might present difficulties but so would regulating them as one. The MBG’s preference is that there is a separate regulatory regime for broadcast and that other arrangements are made for video on demand. This type of split works perfectly well, for example in advertising where Ofcom has formal oversight over BCAP and broadcast advertising and the CAP looks after everything else. While this means that advertisers sometimes have to work to two codes, it also means that the regulation can be appropriately gauged for the two very different contexts.
Regulatory system for on demand audiovisual media services

10. Do you agree that the criteria at paragraph 9 (of Part 3A) are the right ones for determining the best regulatory option? Are there any other important criteria?

The list of criteria appears comprehensive.

The arrangements set up under the mobile content code to self-regulate mobile content have proved effective in this regard. Because mobile operators very largely implement protections by default and there have been few reports of complaints, the mobile content code is not yet widely known to the public (even large regulatory authorities such as Ofcom only record under 20% unprompted awareness among the public). But the content classification arrangements are transparent to industry and the public. The arrangements are kept under review both by external stakeholders and the mobile operators themselves. The MBG is in the process of conducting a formal review and public consultation on the future requirements of the mobile content code. Ofcom has recently publicly proclaimed it a good example of self-regulation.
11. Are there any other possible co-regulatory or statutory models that you think we should consider? If so, please describe them and say why they meet the criteria.
Recital 36 states that “this Directive encourages the use of co and self-regulation. This should neither oblige members to set up co and/or self-regulatory regimes nor disrupt or jeopardise current co or self-regulatory initiatives which are already in place within Member States and which are working effectively.”

The MBG urges the Government to examine once again whether the requirements of implementation can be fulfilled through purely a self-regulatory route.

Such an approach would seem consistent with that taken with the Unfair Commercial Practices Directive. Under Section 19 (4) of the Consumer Protection from Unfair Trading Regulations 2008, “every enforcement authority shall have regards to the desirability of encouraging control of unfair commercial practices by such established means as it considers appropriate....”

Ofcom has recently carried out an independent review of the mobile operators’ content code and found it to be a good example of self-regulation
. If the operators were to provide any in scope on demand services, it should be perfectly possible for the arrangements under the mobile content code to be seen as an established means’ (as the ASA is with the OFT). Providing the Government had back stop powers to intervene in the event of failure, such a self-regulatory arrangement would be both consistent with the Directive and the requirements of implementation. This approach would be distinct from the ‘sub-contract’ model that is used for BCAP and PhonepayPlus, whereby Ofcom fulfils its regulatory obligations by contracting with a co-regulatory organisation. 
12. Should service providers be subject to a membership, prior approval, notification or general conditions regime? 
The MBG’s preference is that there should be a general authorisation or notification regime. New entrants should not be required to subscribe to a co-regulatory scheme. However, as there is potential for more than one self/co-regulatory body, content providers will need to declare which code applies to their content.
Video on demand services provided over new media platforms is a very new market. It is too early to say how it will evolve, what business models will be successful and how many market players there will be. It is to be expected that there will be a few large market actors, particularly if Project Kangaroo (combining on demand content from BBC, ITV and Channel 4) gains approval. But there should also be smaller new entrants and in order to promote a vibrant, dynamic market, barriers to entry should be low. The MBG feels that membership schemes present a risk (or, at least a perception of risk) that the incumbent market players have to give permission before new entrants can participate in the market.
The MBG acknowledges that some entities may then be able to participate at the expense of those that pay for self/co-regulation. However, this has already happened in the mobile sector. Content providers that supply commercial content over a mobile network are required to self-classify their content in accordance with a framework produced by the Independent Mobile Classification Framework. Content providers are able to obtain copy advice from the IMCB free of charge. The cost of funding the IMCB is borne completely by the six signatories to the mobile content code. No contribution is sought from the content providers. However, the costs of running the IMCB are fairly modest and it was felt that the administrative complexity and cost of working out a more precise sharing scheme would exceed any benefit from having a fairer way of dealing with the running costs. 
13. Who should be responsible for interpreting the legislative definitions and determining which services are subject to the regulatory framework – Government, Ofcom or an appointed industry co-regulator?
In the first instance the service provider should be responsible for interpreting the legislative definitions and complying with the requirements of the self/co-regulatory regime. In the event that a VOD provider does not agree that its service falls within scope, Ofcom should have an interpretative role, recognising that the provider would ultimately have access to Ofcom’s appeal processes and ultimately a court if there was serious disagreement about the applicability of the Directive to the service in question.
14. Who should be responsible for developing and maintaining a standards code and any additional guidance? 
The self/co-regulatory bodies for VOD services should be responsible for developing and maintaining codes and guidance in consultation with their members and stakeholders. This model is already well established in other spheres such as the Committees for Advertising Practice (CAP and BCAP), the Internet Watch Foundation and the Mobile Content Code.

15. Who should be responsible for monitoring compliance, investigating complaints and reviewing any breaches of the code? 
The self/co-regulatory bodies VOD services should also be responsible for investigating complaints and reviewing any breaches. It would be up to the relevant body as to whether they wanted to monitor compliance also. The ASA, for example, works to a complaints-driven model and this has worked satisfactorily for very many years. The IMCB also works to a similar model and this works well. 
16. What sort of sanctions should apply and who should apply them? 
The principal objective of self and co-regulation is to promote compliance and responsible behaviour and so the first sanction would be to seek compliance with the relevant code. In the IMCB’s case, if content providers refused to comply with a ruling, the mobile operator could remove the service in question from its portal or equivalent. In practice this has not been necessary as content providers have co-operated wth the self-regulatory process. The MBG does not believe that the self or co-regulatory body should have the ability to levy fines or take other serious measures (say, through the courts). Such powers should be retained by the backstop regulator for repeated offences.
17. If we opt for a co-regulatory structure we would need to introduce legislative ‘backstop’ powers. What should be the second tier level of enforcement to address cases of repeated breaches or system failure?
As discussed in response to question 11, either the Government or Ofcom should have enforcement powers to ensure that all VOD providers adhere to a self or co-regulatory code. All advertisers on VOD programming will also be subject to the rulings of the ASA. The Government will have to retain powers to deal directly with providers that refuse to abide by any ‘established means’ or approved code.
18. In the light of all these considerations, which option do you prefer and why? 
Please see the MBG’s response to question 11, whereby we feel that the Directive can be implemented in a self-regulatory manner through Established Means. Where there is any television on demand service that does not participate in an established Code, the alternative is for a co-regulatory approach (along the lines of ‘model 2’) whereby co-regulation working in tandem with Ofcom as the backstop regulator oversees the delivery of regulated video on demand services, including any applicable commercial communications. 

The MBG feels that such an approach stands the best chance of delivering flexible, low cost and effective regulation of this market. 

As explained in our introduction, we cannot see that any services currently offered by the mobile operators or their commercial partners would pass the seven tests. Nevertheless, we recognise that this situation may not persist and that we have to be prepared to comply with video on demand regulation in the future. 

With respect to content regulation, the MBG can see advantages of there being one co-regulatory body, as there would otherwise be the risk of different approaches for the same piece content, depending on the platform. The MBG intends to discuss with other providers whether to try to create a single co-regulatory body or whether to maintain separate arrangements under the Mobile Content Code.

The legislation, nevertheless, should allow for the possibility of having more than one co-regulatory body. This is how section 120 of the Communications Act is framed (covering premium rate services) and we advocate a similar approach to the regulation. The market is so dynamic that it would be unnecessarily inflexible not allow for such a possibility.
For commercial communications, we suggest that the co-regulatory body be the Advertising Standards Authority administering a Code developed by the relevant industry body in a similar fashion that currently occurs for the BCAP code. Commercial communications in video on demand services currently comply with the CAP Code. However, we would not support this set up continuing, as it would mean that CAP could no longer be purely a self-regulatory system (albeit backed up by the OFT). Commercial communications accompanying ‘in scope’ programming should be hived off and regulated under a variant code to cover VOD services. 
Advertising in on-demand audiovisual media services 
19. Should the controls on advertising in video-on-demand services cover 
•advertisements which appear onscreen as a result of the user accessing a particular video on demand programme? 

• advertisements which appear on-screen as a result of the user accessing a particular video-on-demand service? 
The MBG is puzzled that the Government needs to ask this question. Only the first of these statements meets the requirements of the Directive.
Article 1 (h) clearly states in the definition of audiovisual commercial communication that“such images accompany or are included in a programme in return for payment....

There should be no question of advertisements that simply appear on screen in or around the portal of a VOD service being included within this definition. To do so would go beyond the requirements of the Directive. Display advertisements on the web site or portal are already regulated effectively under the CAP code administered by the ASA.

Only AV advertisements that are unavoidable and become visible once the VOD programme has been set in motion should be covered by the definition (e.g. as a pre-roll or as an intermission during the programme) and thus be regulated under the Directive. 
20. Should there be only one co-regulatory body for advertising on video on demand services?
See response to Q18
21. Should such a body have its powers assigned to it by the Government, by Ofcom or by the body or bodies responsible for regulating programme and other content? 
As set out in our answer to question 18, the MBG supports a model similar to the one used for the regulation of broadcast advertising, whereby Ofcom sub-contracts the work to the ASA.
22. Should the Advertising Standards Authority be the body, or one of the bodies, which regulate advertising on video-on demand services? 
See response to Q18

23. Should regulation of advertising in video-on-demand services be handled by the body or bodies responsible for regulation of the programme and other content?
No. As set out in our response to question 18, the MBG believes that the ASA should regulate advertising on VOD services.

24. Should product placement in video on demand services, if allowed, be regulated by 
• the body or bodies that regulate programme content on these services? Or

The body or bodies that regulate the programme content on these services
We believe that it would be more relevant for the body responsible for the regulation of programme content to be cover aspects relating to product placement.
25. Should sponsorship of video-on-demand programmes and services be regulated by:
• the body or bodies that regulate advertising on these services? Or
 • the body or bodies that regulate programme content on these services? 

We believe that it would be more relevant for the body responsible for the regulation of programme content to be cover aspects relating to sponsorship.
Product Placement (Questions 26-38)
The MBG believes that the Government should allow more product placement than is currently allowed. This would undoubtedly provide alternative sources of funding for the origination of EU content. 
Product placement is currently allowed in some formats and this should be more extensively allowed, providing it is not unduly prominent and that it is properly signalled to customers. Prop placement is already in place, is widely accepted and does not impact negatively on the quality of programming (the only difference being that there is no payment for prop placement). Content providers have no desire to devalue their product with the crass use of product placement. Product placement has the potential for increasing the source of funds available for UK produced content, at a time when other funding models such as free to air advertising are under pressure. The regulation of product placement should rest with the body responsible for content regulation (as opposed to advertising regulation).
The MBG would also urge the Government to take advantage of the waiver allowed for under Article 3g regarding the requirement to inform viewers of the existence of product placement in a programme:

“ (d)
… Programmes containing product placement shall be appropriately identified at the start and the end of the programme, and when a programme resumes after an advertising break, in order to avoid any confusion on the part of the viewer.

By way of exception, Member States may choose to waive the requirements set out in point (d) provided that the programme in question has neither been produced nor commissioned by the media service provider itself or a company affiliated to the media service provider.”

 This requirement is evidently more suited to broadcast programmes than on demand audiovisual services. 
Non-EU satellite channels uplinked from the UK 
No comments
Example of sports highlights package:


24-7 Football is a mobile video service brought to you jointly by Sky Sports, The Sun and News of the World.


For less than a couple of half-time pies, watch unlimited match previews, goals and highlights. You can also views the latest from Sky Sports News, watch Gillette Soccer Saturday live and catch up on those best bits from Soccer AM.


http://www.three.co.uk/personal/products_services_/planet_three/sport.omp








� The Internet and Britain 2007, Oxford Internet surveys – only 36% of Internet users believe the Government has a role in regulation of Internet.


� A 3G modem that plugs into a laptop computer for data applications such as downloading and streaming video


� A (generally) licence free technology that customers can use as an alternative access network, often in busy places such as airports and hotels


� http://www.mobilebroadbandgroup.com/social.htm


� http://www.imcb.org.uk/


� http://www.ofcom.org.uk/advice/media_literacy/medlitpub/ukcode/


� � HYPERLINK "http://www.ofcom.org.uk/advice/media_literacy/medlitpub/ukcode/" �http://www.ofcom.org.uk/advice/media_literacy/medlitpub/ukcode/�
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