A response from the Mobile Broadband Group to BERR’s Call for Evidence for its Consumer Law Review
1. The Mobile Broadband Group (“MBG”, whose members are the UK businesses of O2, Orange, T-Mobile, Virgin Mobile, Vodafone and 3) welcomes the opportunity to respond to BERR’s call for evidence for the review of consumer law.

2. Although the costs of regulation initially fall on business, the MBG agrees with the National Consumer Council when it says that, ultimately, consumers foot the bill
. We therefore welcome any measures that will lead to the simplification of regulation, as simplification should lead to lower costs of implementation, compliance and enforcement.
3. Simplification of horizontal consumer law should also lead to it being more effective, as businesses find compliance more straightforward and consumers find it easier to claim their rights. Effective consumer legislation also has an important knock on effect on sector regulation, as it not only sets a benchmark for proportionate sectoral interventions but also makes sectoral interventions less necessary if consumers are confident and empowered to exercise their rights across the whole economy.
4. In outline, the MBG would like to see a lesser distinction between goods and services, a more harmonised approach for the legislation covering before, during and after the sale, a more consumer demand driven approach to information provision requirements and a more consistent definition of ‘consumer’.
5. The specific questions for which we would like to provide answers are as follows:

Question 4:

How burdensome are current information provision requirements? What value do they bring?
6. The MBG believes that consumers need to have the relevant information on products and services in order to fully reap the benefits of the communications market. We share BERR’s concern that taking a blanket approach to information provision may simply result in information overload – if customers can’t (because there’s too much) and don’t  (because it’s not timely) read the information presented to them, they may well ignore all of it -  including that which may be relevant to their needs.
7. We are increasingly concerned, however, that the focus, particularly in sectoral regulation, is moving away from ensuring consumers are well informed to requiring the systematic provision of very specific and detailed information at every opportunity. How this information is to be presented is also rigidly dictated. This increases the cost to suppliers without increasing the benefit to consumers, who do not use this information.
8. We agree with your suggestion that “prescribed information provision constrains business from tailoring messages to their customer base, thus creating a sub-optimal result”. The mobile sector is extremely competitive – our ability to communicate key messages to our customers in line with our individual brand values is therefore essential. Overly constraining how we deliver our respective messages in regulated areas may therefore result in process-driven, rather than consumer focused behaviour, thus curbing innovation and reducing competition.
9. Furthermore, as there often isn’t a joined up approach to various consumer information projects, the result is an ever growing amount of disjointed, regulated small print, which adds to the cost burden. A growing tangle of regulation risks confusing the consumer.
10. We would reiterate that the MBG fully agrees that consumers need to be well informed about products and services in order to take full advantage of the communications market. Our concern lies in the increasingly rigid and precise regulation of what consumers need to be told, as well as when and how this should be done.
Question 7:

What could be done to reform the law on supply of goods and services to consumers?

11. The MBG supports a more unified approach to treatment of goods and services, while recognising that it might be necessary to retain some distinctions.
12. A contract taken out with a mobile operator is typically for both a physical handset (a good) and network airtime (a service). Once the customer has established service, he or she can then use the mobile device and network connectivity to buy votes in TV shows, entries to competitions and value added products such as music tracks (sometimes referred to as a digital good), mobile TV, games and even train tickets – all charged to the customer’s mobile phone account. 

13. Many of these products have characteristics of both goods and services and making a distinction between the two can be artificial and confusing. 
14. The MBG would also support a clear distinction between consumer transactions and business transactions. At present ‘consumer’ has a variety of definitions in consumer legislation, depending on the context. Sometimes the term includes small businesses and sometimes it does not.
15. Businesses, even small businesses, have to be geared to comply with a whole range of issues, whether it’s taxation, health and safety, insurance or any other applicable legislation. It is unnecessarily confusing to treat them as ‘consumers’ – i.e. part of the domestic/individual part of the economy in some situations for consumer legislation. While it may be appropriate in certain specific circumstances to have reliefs that are available only to ‘small’ businesses, it would greatly facilitate the simplification and reform of consumer legislation if the term ‘consumer’ referred only to people acting in their personal capacity.  

Question 8:

Given the increase in online transactions, are the cancellation and information rights

currently provided in distance selling regulations appropriate? How significant are the

benefits to consumers and how much does it cost business to provide these?

16. It is absolutely critical to the future health of the on-line economy that consumers are confident entering into on-line transactions. Recent strong growth in on-line shopping (from £30 billion per annum in 2006 to £46 billion in 2007) suggests that consumers are continuing to gain confidence and value the convenience and cost savings derived from shopping on line. Cancellation rights are vital for engendering confidence and are thus important to both seller and consumer.
17. However, the MBG feels that existing cancellation rights are appropriate and do not need to be extended.

Question 14:

What are the possible advantages in making consumers more aware of their rights and

routes to redress? 
18. The MBG agrees strongly with the National Consumer Council that consumers are better protected by well functioning markets
 than by regulatory interventions that try to micro-manage the behaviour of suppliers. 
19. The MBG believes that regulators place too much emphasis on getting market actors to provide more and more information and continually underestimate the ability of consumers to source comparative information from independent sources (on which they are more likely to rely), through both formal and informal channels such as trusted friends. 
20. The Better Regulation Executive and NCC research
 clearly highlights that whilst information as a policy solution is not in doubt, it is not failsafe or costless. In case studies many pieces of information were not having the intended impact on behaviour as consumers rejected them because there was too much of it and it was presented in a complex and unappealing format. Information overload is as much a problem as lack of information – consumers’ preference is for clear and succinct information.
21. Greater emphasis should be placed on getting consumers to leverage existing information sources as opposed to micro-managing suppliers. Where it is felt that supplier-provided information may be required, regulators must conduct thorough analysis to establish whether a customer would value more information, and if so what information precisely (for instance, if regulators deem that consumers want “quality of service” information in the context of mobile services – what does this mean – coverage? customer service? call quality? Something else entirely?). Basing information requirements on assumption alone can lead to wasted time and resources, with consumers seeing no benefit whatsoever.

22. There is already an abundance of information about the mobile market and services in the public domain. The focus should be on improving signposting to this information, rather than increasing the amount of information through regulation. 

23. On this basis, the MBG would support efforts to make consumers more aware of their rights and where to obtain advice about redress and other rights, but these efforts must be aimed at actual consumer demand and not theoretical assumptions. Furthermore, this information must be delivered at the relevant stage in the process to avoid consumer frustration and confusion.  For instance, if (as is currently being mooted) consumers are required to be informed about alternative dispute resolution at a very early stage in the resolution process, this may not only needlessly create a confrontational situation but could also be counterproductive for the consumer who may seek to jump prematurely to the dispute phase under the misconception that this will accelerate a resolution to their complaint. BERR’s anecdotal evidence around consumers assuming they have more rights than they do supports this concern.

Question 15:

Does more need to be done to make information on individual businesses’ performance

available to consumers? If so, which types of information would be most appropriate

and useful?

24. As the MBG stated in answer to question 14, we believe in the consumer being better informed but we doubt whether there is a gap in the market for the sort of ‘super information source’, presumably Government driven, implied in the question. The search source is already very well delivered by Google, Yahoo! and others and no doubt the ingenuity of the market will find ways of delivering new and improved methods of search, if consumers so demand it. 

25. There is also plenty of information for which to search, including that provided formally by such organisations as Which?, comparison sites such as moneysavingexpert and research companies such as J D Power and informally by consumers groups and individuals. Consumers are already aware of such sources. For example Ofcom research shows that over 85% of consumers were aware of at least one trustworthy source of information for mobile phone technology, services and suppliers
. Rather than seeking to provide additional sources of information, the focus should be on encouraging consumers to make better and more regular use of the information that is available. 

26. Recent consumer policy seems to have been developed on the basis that the consumer is absolved from making reasonable inquiries about the comparative suitability of products or services they want to buy. This is bad for both consumers and suppliers. If consumers are encouraged to rely too heavily on regulation to get them out of bad decisions, this leads to them not playing their proper role in a well functioning market – which is to be activists that punish poor suppliers for poor service and value good suppliers for good service by taking the weight of their business to reliable suppliers.

27. Good suppliers are then burdened unnecessarily with the regulation that is thought to be needed to deal with the poor suppliers. The MBG supports initiatives that will lead to a virtuous circle of more active and informed consumers driving up quality and competition rather than have government feed a negative spiral of inactive consumers that have to be further protected by over-interventionist regulation trying to deal with the excesses of poor suppliers. As the MBG states earlier in this paper, this regulatory activity drives up the costs of all suppliers – a cost that is ultimately borne by consumers.
Question 16:

How are the various redress mechanisms working for different consumers and in

different situations? What is working well?

28. The mobile operators are required by law, along with other communications providers, to be members of an alternative dispute resolution (ADR) scheme. At present operators are members of either Otelo or CISAS. It works well that there is choice in the market, as this encourages ADR suppliers to be efficient and cost effective. 
29. We do not agree that competition for membership may compromise ADR providers’ quality and independence. On the contrary, healthy competition between the schemes serves to drive up standards (particularly since these are made publicly available through the publication of Key Performance Indicators), including the provision of a better consumer facing service. Companies will not be incentivised to join a scheme which is seen to treat customers poorly.

30. It should also be borne in mind that the schemes are approved by Ofcom. This is an important safeguard for the schemes’ independence from members, as failure to meet Ofcom’s criteria can result in the withdrawal of approval (no matter how many members it may have!). This coupled with the competition and transparency brought about by having more than one scheme ensures there is good provision of ADR for consumers. 

Conclusion
31. The MBG welcomes BERR’s review of consumer law and proposed simplification and believes that there is much to be done to make the law more straightforward and unified.
32. The MBG also agrees with the need to improve consumers’ knowledge of their rights and to improve consumer empowerment. 
33. Great care needs to be taken in striking the right balance between giving appropriate protection while still encouraging consumers to use their critical faculties to positive effect in the market. Only when consumers are activists will the Government create a virtuous circle of well informed consumers pushing poor suppliers out of business and promoting healthy competition and high quality.
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