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The Mobile Broadband Group

PO Box 34586, London SE15 5YA

Briefing Note for the Second Reading of the Gambling Bill in the House of Lords

Introduction
The Mobile Broadband Group (“MBG”, whose members are O2, Orange, T-Mobile, Vodafone and 3) is supportive of the Government’s overall aim to modernise gambling legislation and are also supportive of the licensing objectives, as expressed in clause 1 of the Bill.

Indeed, under the Code of Practice for new forms of content published by the mobile operators in January 2004, the industry is committed to introducing access controls to prevent under 18s from accessing gambling and other adult services via their mobile phones.

However, the MBG does not support the Bill as drafted. We do not believe it does anything to improve the protection given to our customers and may lead to unnecessary regulation, the cost and inconvenience of which is ultimately borne by customers.

Our two areas of concern relate to measures covering: a) Remote Gambling and b) Lotteries and Prize competitions.

Remote Gambling

With regard to remote gambling, the MBG’s difficulty lies in clause 5. Where a person “makes facilities for remote communication available for use, and the facilities are adapted or presented in such a way as to facilitate or draw attention to the possibility of their use for gambling.” 

Mobile network operators are not themselves gambling operators but offer access to the gambling services of third party suppliers through their home portals. However the text of the Bill would seem to require any provider of an internet portal where gambling services are advertised or promoted to obtain an operators licence even though they have no control over the gambling activity.  The Government assures us that this is not their intention. Indeed section 38 of the explanatory notes would appear to make it clear that this is not their intention but it is not what the text of the Bill says. The Government has undertaken to bring forward amendments at committee stage to correct this. We believe the best solution is to delete sub-clause (3).  The MBG awaits the text of the Government’s proposal.

Lotteries and Prize Competitions

The MBG has difficulty with two aspects of the sections on lotteries and prize competitions: a) the definition of the free entry route and b) the distinction between prize competitions and lotteries. The mobile operators’ interest derives from the prize competitions that they run for their customers and from the revenue earned from customers of other prize competition providers using premium rate telephone calls to enter. 

Definition of free entry route

The text in clause 8 (1)(b)(ii) of both Schedules 1 and 2: "another method of communication which is neither more expensive [than a letter sent by post] nor less convenient than participating by paying. "

This text gives rise to all sorts of questions as to what ‘less convenient’ means. For example, e-mail is just as convenient as sending a text message or telephoning but only to those that have it. 

The text also threatens to destroy the business model for some prize competitions, particularly those where the entry deadline is short (e.g. the duration of a TV programme). If a customer is offered equally convenient (the literal meaning of ‘no less convenient’) routes of entry, clearly they are going to chose the free one. Hence it is not even worth offering a paid route. And if there is no revenue from the paid route, the competition is not going to be offered. Economic activity is thus curtailed and consumer choice diminished. The MBG does not condone alternative free entry routes that are shams but strongly believes that there is scope for the customer paying extra for convenience. 

The MBG suggests an alternative that is already used by the Crown Prosecution Service and which is well understood: "another method of communication which is not more expensive [than a letter sent by post] and which is a genuine, realistic and unlimited alternative method of entry."
The distinction between a lottery and prize competition

In clause 14, the Government is trying to make a clear distinction between a lottery and a prize competition. In addition to the difference that the former is determined purely by chance and the latter depends on an element of skill, it is seeking to exclude prize competitions where the element of skill is alleged to be low.

An example might be a quiz run on a TV show – such as  “Who had a hit in 1969 with the song Boom Bang a Bang?” 

Participants dial in with the correct answer (if they know it). All correct answers go into a lucky draw and could win cash or value in kind, such as a holiday.

The approach (set out in clause 14(5)) seeks to derive whether a sufficient degree of skill has been required of participants by calculating ex post whether a “significant proportion” of those that wanted to participate have been excluded by the skill element.

The MBG has a number of issues with this approach:

a) An operator does not know in advance whether he/she is running a lottery or a prize competition, as the ‘significant proportion’ cannot be calculated until after the event.

b) Only those participants that know the answer actually submit an entry. There is no way of knowing how many people wished to participate. In an extreme example, if only the 50 that completed a difficult crossword out of the 5,000 that attempted it submit an entry, it would appear to the competition operator that the skill element had not excluded any participants. This competition would then be an illegal lottery.

c) However difficult the initial question, those with access to the Internet can find the answer within seconds. These prize competitions are very popular and even populist. Restricting them to the clever or those with Internet access seems to be rather elitist in approach.

d) The whole argument is based on a false premise. Lotteries do not need protecting from prize competitions. The National Lottery, whose annual turnover is £1.4bn, grew by £40m pounds in its last financial year. The growth exceeds the whole market for those that pay to enter prize competitions through premium rate calls (the dominant method for paid entry).

The MBG believes that the ‘skill test’ is unnecessary and should be deleted. The existing text is completely flawed and will leave the Gambling Commission to work with very ambiguous legislation. 

For further information contact Hamish MacLeod at hm@mobilebroadbandgroup.com
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