PhonepayPlus consultation on the 12th Code of Practice – response from the Mobile Broadband Group
The Mobile Broadband Group (MBG, whose members are the UK mobile businesses of O2, Everything Everywhere, Vodafone and 3) welcomes the opportunity to respond to PhonepayPlus’ consultation on its draft 12th Code of Practice.
Introduction
We welcome PhonepayPlus’s increased efforts to engage and listen to stakeholders and to work more co-operatively with industry to improve the regulatory environment. Not only has this been much more efficient and effective but it has demonstrably brought down the level of complaints, particularly in the mobile sector. This consultation represents a significant step in this ongoing engagement that we trust will endure. 

In broad terms, the MBG supports the general thrust of the 12th Code, which is working towards a more principles based approach that can cope more flexibly with the changing market, although there will have to be adequate safeguards to ensure that a proper balance is struck between broad principles and regulatory clarity. Care will also need to be taken to ensure consistent application of the rules by PhonepayPlus. We also agree that it is appropriate to place the responsibility for complying with the code directly onto the entity that is providing the content for the Premium Rate Service (“PRS”). 

Hitherto, because of the market structure in the mobile segment, PRS regulation has struck at the wrong place in the chain; it was essentially vicarious regulation, whereby one entity was held to account for the actions of others further down the chain. It is major progress to rectify this anomaly.

Our consultation response focuses on the following key points:

· Risk assessment and monitoring – PhonepayPlus needs to demonstrate why a regulatory requirement on mobile networks is required to formalise existing risk assessment and monitoring arrangements. 
· Complaints handling requirements – Originating communications provider complaints handling processes are already regulated by Ofcom. The mobile networks have been engaging with PhonepayPlus and ILP members to agree a complaints handling process to help improve the customer experience. This is a voluntary initiative and OCP obligations should not be formalised in the code.
· Terminology – The definitions used in the Code of Practice are not always clear and accurate. For example, the definitions around what is a network operator and the use of ‘phonepaid’ are inaccurate against PhonepayPlus’ current interpretation of the definition of what a PRS is.
· Outcomes-based approach – Whilst we wholly support this approach, it is extremely important to have clear guidance for stakeholders and guidelines and training for PhonePay staff and tribunal members, explaining how regulation will be applied in practice, to ensure the principles set out in the outcomes based approach will be applied consistently across the board by PhonepayPlus. 
Background

The market context for the new code, though, is not altogether positive.

The volume of business in recent years has dropped off considerably and the PRS industry lacks investment from fresh areas. It is surviving because of the determination of the current providers of services. New investment will come from the presence of regulatory certainty and this will only come if the investors understand which services fall under PhonepayPlus regulation and see that the services which comply with the regulatory principles are left to go about their business while those that set out to destroy consumer confidence, are quickly caught and punished. Investors also need to see that inadvertent errors will be treated fairly and that fines are set consistently and proportionately through a transparent process. 

Secondly, PRS are operating in an increasingly competitive ‘paid for content’ micropayment market. While there has been no growth in the PRS sector for a few years, the value added content and services market, through ‘app stores’ and other channels, where payment is by non PRS charging, e.g. credit cards and vouchers has increased dramatically. PRS has missed out on this growth, partly because merchants are not choosing it as a payment system for their content.
Thirdly, the consultation is being undertaken against the backdrop of an ongoing review by Ofcom as to what is and is not a controlled Premium Rate Service (“CPRS”).  PhonepayPlus’ current working definition of a PRS (based on their interpretation of S120 of the Communications Act) is as follows:

“The service involves the user of an electronic communications service (‘ECS’)…..making a payment for products or services by the making of a transmission on his/her network, accepting the obligation to pay and triggering the inclusion of the amount in question on the customer’s bill. Such making of a payment is a “facility” contemplated under subsection 120(14)(a), and section 120(8)(b) specifically provides that allowing a customer to make use of such a facility by the making of an ECS enabled transmission is a service falling within subsection 120(7)(a) of the Act”
., 

Without prejudice to our views on PhonepayPlus’s interpretation, we note that a number of “charged to the bill” services are not currently regulated by PhonepayPlus and are not required to adhere to the Code of Practice.  This is even the case where the same service is operated on different networks (e.g Sky sports on a mobile portal is deemed PRS but Sky Sports on BT’s portal service, BT Vision, is not). This not only creates market uncertainty but also leads to an unlevel playing field in the paid for content market.
It is therefore difficult to comment with accuracy on the workability of the draft 12th Code when it is not yet clear which services PhonepayPlus believe the code should apply to.  MBG’s concerns about this point were rehearsed in detail in our response to Ofcom’s PRS scope review and elsewhere.
In an environment that is much changed from when PRS was first introduced, the challenge is to define a scope and level of regulation that provides appropriate protection to consumers without introducing regulatory and compliance costs that render PRS as a payment mechanism uncompetitive with other forms of payment that have no sectoral rules, only general financial and consumer regulation. Customers still value PRS as a convenient, simple mechanism and so it is incumbent on PhonepayPlus and its stakeholders to agree on regulation that retains PRS as a viable and competitive route through which to pay for value added services.

Main concerns
The MBG has supplied answers to PhonepayPlus’s detailed questions below but our main concerns run through the consultation.

a) Terminology

On the whole the MBG supports the approach that PhonepayPlus is proposing for new terminology, with one or two caveats.

First, while industry members will quickly get used to working with the new terms, PhonepayPlus could find that the general public may not. When being used in a public context, the term ‘Level 2 Provider’ for the entity that promotes and markets the actual service will require a more consumer friendly term.

The definition of ‘network operator’ is carried over from the 11th code into the 12th code. However, the term ‘terminating network operator’ is retained within the consultation document as the industry term, in an attempt one might understand, to distinguish it from an originating network operator. However, many of the web/WAP based services that PhonepayPlus now believe are within the scope of PRS (as expressed in the letter to the Broadband Stakeholder Group, for example) do not have a ‘terminating network.’ This is because, once you move away from number operated PRS, charging is no longer by means of a terminating charge.  Moreover, within the Code, the term Network operator is not always used in a context that would traditionally be regarded as that of a ‘terminating operator’ – for example:

Section 5.3.5, the Code states: “ If a premium rate service is provided which is accessible only through the use of VoIP technology or in any other form so that, in respect of that service, there is no Network operator identifiable under paragraph 5.3.4 above, then the Network operator, for the purposes of this Code, is the person who provided the facility through which the user gained access to the service
This use of terminology causes confusion and leads to lack of clarity over the scope of organisations that PhonepayPlus intends to regulate (for example in 3.1.1). This is not right and needs to be articulated in a way that is totally clear on this very important point. 

Finally, although the term is not used in the Code or the consultation document, the term ‘phonepaid’ should be dropped from the regulatory lexicon, as it is not an accurate reflection of the scope of PRS or CPRS.  Mobile portal services are broadband enabled paid for content services, whilst these might still be accessed primarily on a mobile phone, the advent mobile broadband dongles and micro SIMs for use with devices such as the ipad mean that any device will now be able to access a range of broadband enabled paid for content.  The notion that a phone has to be involved as the access and payment point for these services is outdated.
b) Obligations of Network operators

MBG is concerned by the wording of the new obligation on networks to undertake monitoring and risk assessment.  At face value the new provisions are arguably disproportionate and not targeted – as the principles of good regulation require.  Evidence has not been provided as to why these new rules are required i.e. where the market failure/consumer harm lies. However, we understand from discussion with PhonepayPlus that they are already satisfied with the level of monitoring and due diligence mobile operators already undertake and that there is not intention for them to be exposed to any additional regulatory risk from such obligations.  If this is the case then the Guidance and/or the Code needs to say this to avoid an undue and unnecessary burden on industry.
The risk in not clarifying this is that the Code would not meet a regulator’s obligation to meet the principles of good regulation, and in a climate where all regulation is under close scrutiny, it is critical that both regulators and the regulated agree on what is meant by the regulation, and to ensure that regulatory intervention is focused on those who are directly providing the service and causing the harm.

MBG has been assured in discussion with PhonepayPlus that MNOs current level of monitoring and intervention – using the red/yellow card scheme – would meet the requirements under the code.  However MBG believes PhonepayPlus’ intention must be clearer in this regard when finalising the documentation around the 12th Code. MBG cannot support the changes made to network operator obligations in the absence of these clarifications, as we are concerned we would be required to create new processes adding additional cost and bureaucracy for no incremental benefit to consumers.
In addition, we are very concerned about the lack of clarity in 3.7.2, where it states that Network operators have responsibilities where it “provides any part of a premium rate service which directly impacts consumers (for example promotional activity and billing)”. We go into more detail on this point in response to Q10 but, fundamentally, this text could be interpreted as taking PRS regulation beyond what PhonepayPlus intends or where it has powers and thus cause Network operators to be held responsible for all manner of breaches in the PRS chain.
c) The outcomes based approach
The new outcomes based approach is expected to be more adaptable to fast moving market developments. On the whole, the MBG considers this to be a good thing.

However, the risk associated with this approach is that PhonepayPlus case officers and code Compliance Panel (CCP) will not be working with a Code that sets out clear rules about what is and what is not allowed in terms of implementation; we believe PhonepayPlus’s intention is that they will have more discretion to interpret the Code and make judgements as to whether a customer has been treated fairly.

As such, in addition to the guidance that PhonepayPlus intends to develop alongside the Code, case officers and the CCP will need to be given additional training and guidance on how to work with the code proportionately, transparently and consistently (both between case officers or tribunal members and from one case to another). We recommend that industry stakeholders also have a role in working with case officers, through workshops and other channels, to develop the necessary expertise and mutual confidence. We also want to see practical examples in rules and guidance on evidence that will help to set the benchmark as to what is (and what is not) acceptable evidence and timescales for responding to directions, in light of the proposed limitation to only grant extensions for responding to directions in ‘exceptional circumstances’. Clearly the provision is sensible in cases where PhonepayPlus enforcement requires swift action, but is not necessarily proportionate to the range of directions and instructions received by PhonepayPlus on a day to day basis. 

. 
The 12th Code has the potential to represent a major shift in the way the PRS market is regulated and it is important that ways are found to take all stakeholders along the learning curve at a similar pace. 

d) Complaints Handling

The MBG agrees that all Level 2 providers should have systems in place to resolve consumer complaints quickly and fairly. However, we do not agree with the rule (3.1.1d) that effectively places an obligation on network operators to oversee the Level 2 provider’s process (i.e. making sure that it exists AND is adequate).

That said, because PhonepayPlus does not have a regulatory remit over the complaints handling processes of the originating network operators, the mobile operators have been working voluntarily, through the ILP, to agree some high level principles of good practice for handling and escalating customer complaints. These discussions, while not yet quite complete, have gone some way to delivering considerable improvements and an increase in understanding of what is required. 

However this work has been done through voluntary co-operative working. All networks have different processes and procedures to address and resolve their own customer complaints and we do not believe it’s within PhonepayPlus’s remit or indeed its intention to mandate compliance through rule 3.1.1d so this should be changed to make it clear. The requirement for Network Operators to adhere to this 3.1.1.d should be removed.

Responses to PhonepayPlus consultation questions
Q1 – Do you agree with the proposals around how Governance arrangements are taken forward? If not, why not? 

Yes. It is acceptable and appropriate to deal with governance matters through a separate process, providing there is always full consultation with stakeholders.
With respect to the reference to CPRS in section 1.2.2 of the introduction and part 5, it is important to be absolutely clear that the relevant definition of CPRS is the definition that is current on the day that any given service is being provided not the definition of CPRS on the day of publication of the Code. It would be clearer to provide the definition by cross referring to the current definition on the Ofcom website.
Q2 – Do you agree with these proposed terms and definitions? If not, why not? 

There is certainly merit in having neutral terms that define a market actor’s role and position in the PRS value chain in order to provide consistency and certainty. 
To the extent that such terms have to be used in a public domain, we are not so confident that consumers will find this nomenclature easy to comprehend. Intuitively, they will expect the entity that is fronting a service to be referred to in a more user friendly and jargon-free manner (although we agree this is not ‘information provider’.) e.g. “Merchant”
With respect to Network Operators, please see Part a) to introductory comments above.
Q3 – Are you aware of any premium rate delivery chains where the proposed distinction between Level 1 and Level 2 providers will be problematic? Are there other factors that we need to consider in relation to the distinction between Level 1 and Level 2 providers in a premium rate delivery chain? 

No comments
Q4 – Do you agree with the proposal to convert Section 7 of the 11th edition of the Code into Service-Specific Guidance and to allow the creation of new Service-Specific Guidance, subject to appropriate consultation? If not, why not? 

The MBG supports the general approach of moving service specific rules out of the Code and into guidance.
With respect to the draft guidance provided in Annex C on Children’s services, for example, the MBG notes that there is no longer reference to the cost restriction of £3 and that this restriction now appears in the Rules section 2.3.12b. Thus, for ease of use the MBG recommends that, where specific rules are relevant (e.g. subscription services), they are cross referenced in the guidance notes.

Subscription services currently have MNO rules additional to the regulatory rules to suppress issues in this area. Your upcoming consultation on guidance notes is a very good opportunity to discuss whether or how the MNO rules on subscription services could be incorporated within the PhonepayPlus guidance, so as to maximise consistency and make it easier for the Level 2 providers to know that they are following all relevant rules on subscription services. 
Q5 – Do you have any comments on the draft Service-Specific Guidance attached at Annex C? Please set out any comments you have and the reasoning behind them. 

See response to Q4
Q6 – Do you agree with the proposal to convert Statements of Expectation that support the 11th edition of the Code into General Guidance to industry, and to allow the creation of new General Guidance subject to appropriate consultation? If not, why not? 

Yes. 

The MBG notes PhonepayPlus’s commitment always to consult on new Guidance. This is an absolute necessity.

We agree with this concept as it will enable guidance, expectation and prior permission requirements to be concentrated into a single area. As regulatory compliance is moving further down the value chain, simplifying the ability to understand and comply with regulatory principles is a must. 

In some services, the guidance needs to be as prescriptive and detailed as the Statements of Expectation were (for example – mobile PRS marketing guidance).

Q7 – Do you have any comments on the draft General Guidance to industry regarding due diligence, risk assessment and control attached at Annex C? Please set out any comments you have and the reasoning behind them. 

Yes.
Please refer to Section a) of introductory remarks. The MBG believes that this aspect needs to be reconsidered to ensure proportionality and practicability.

We agree that it is appropriate for network operators to exercise due diligence and to carry out some basic checks on the financial viability of the Level 1 Provider before contracting with them. We agree that it is also worthwhile to insert contractual requirements (where they don’t already exist) that require counterparties to comply, where relevant, with the PRS code.
It is in the commercial interests of the operators so to do. However, it is one thing to act for commercial reasons, and is quite another matter to have a regulatory obligation (with its concomitant exposures) which requires the network operator to assess what the Regulator means by ‘risk assessment and control’

For example, what does PhonepayPlus mean by ‘intervene’ (as in “an expectation is now placed on individual companies to take a proactive stance in assessing and controlling the level of risk posed by their clients, and to intervene in instances where there is evidence to suggest that harm is being caused to the detriment of consumers)? 
An intervention could cover a range of options – making oral or written suggestions on how to improve systems, refusing to do business with a company unless such suggestions are followed, reporting a company to PhonepayPlus, or, ultimately, terminating a supplier contract.

In discussions between the PhonepayPlus Executive and the MBG, the Executive has suggested that these new obligations require mobile operators to do no more than they do already. But there is a great difference between what is done for one’s own commercial purposes and having a regulatory obligation to carry out a requirement to do ‘risk assessment’, when there is no clarity on what such an activity might lead to or what to do with any information obtained. We understand from discussion with PhonepayPlus that the intention is simply that mobile operators continue the level of monitoring and due diligence they already undertake.  If this is the case then the Guidance and/or the Code needs to say this to avoid an undue and unnecessary burden on industry. Otherwise, the requirements as they stand could well mean more cost and bureaucracy for businesses, without any incremental benefits for consumers. 
Such requirements give the CCP significant scope to interpret these provisions very widely.  The MBG strongly urges PhonepayPlus to assist industry and the CCP, through guidance, practical examples, workshops and any other practical channels, to arrive at a mutual understanding of what is expected of the respective parties. Building consistency into the operations of the case officers and the CCP will be absolutely critical to the success of the new approach.

We understand that the general guidance note on due diligence, and risks assessment and control on clients is in draft form. However, in addition to the general points above, we would make the following initial comments (which also illustrate the importance of clarity):

· The definition of “risk assessment and control” suggests that a level of investment is required to deliver bespoke compliance systems or detailed process plans. Contrary to discussions with PhonepayPlus, it does not suggest that “no change” is sufficient
. The wording states that all systems and processes must be designed specifically to ensure regulatory compliance.

· If the collection of information in itself does not represent full due diligence, what does? 

· If a Level 1 provider also acts as a Level 2 provider, would the Network The suggestion is that a retrospective assessment of risk would need to be performed back to the implementation date of the 11th Code of Practice. What does PhonepayPlus expect us to do with this information bearing in mind the 11th Code focussed on the Level 1 providers (with whom the networks contract) and not the Level 2 Providers? The number and severity of adjudications could be significant for some aggregators when looked at retrospectively.

· PhonepayPlus requires that terminating Networks not only ensure that a Level 1 Provider has an adequate action plan in place but that it “dip test[s] the traffic in respect of those clients”. Without further clarity in PhonepayPlus’s intentions, this essentially imposes a proactive service monitoring requirement on the networks, even though we may not have a direct relationship with the Level 2 Provider.

Q8 – Do you agree with the proposal to convert the Help Notes and Tribunal notifications that support the 11th edition of the Code, into Compliance Advice (or “compliance updates”)? If not, why not? 

The pool of information available, in particular to Level 2 providers, needs to be accessible, easy to follow and easy to keep up to date with. Compliance Advice (or updates) should be cross referenced and linked to relevant Guidance notes and where there are no Guidance notes and a breach or other event has created a need for Compliance Update, then PhonepayPlus should consider converting this, after due consultation, into a Guidance note.

Q9 – Are there any other areas where Service-Specific Guidance or General Guidance to industry is necessary? Please state any areas you have identified. 

The MBG notes PhonepayPlus’s intention to review existing Help Notes and Statements of Expectation and to carry out consultation prior to the publication of the 12th Code.  MBG supports PhonepayPlus’s commitment to consultation and looks forward to participating in this process. MBG believes it is important that PhonepayPlus allows a sufficient consultation period for the introduction/review of Service-Specific and General Guidance.

Guidance is required on audit trailing consumer opt in to marketing of PRS and / or charges for PRS in light of the precedent set by the CCP on IP (Internet Protocol)  based consumer transactions.

Q10 – Do you agree with the proposals around how responsibility for Part Two of the Code would be applied? If not, why not? 

The MBG agrees with the change of focus whereby services are directly regulated by PhonepayPlus rather than indirectly through the Level 1 Provider.
As mentioned, the MBG seeks further discussion and clarity on how the requirement on Network operators to ‘take reasonable steps’ (3.1.1a) could actually work in practice and suggest that ‘all’ be taken out. It creates a legal benchmark which would be prohibitive to businesses, as it requires an exhaustive set of steps to be taken in all cases. We do not believe that this is PhonepayPlus’s intention. We would also welcome further clarity on when a Network operator would be considered a Level 2 Provider (3.7.3).
We are also concerned that the “Responsibilities of Network Operators” section is worded unclearly (3.7.2) and in such a way that could expose network operators to virtually every breach that occurs. As written, because of the billing relationships that Network operators have with their customers and, in the case of MNO portals that carry advertising for PRS, it could be construed that the biller is responsible for all aspects of the PRS. Please can this text be reviewed and clarified, as we do not believe that this is PhonepayPlus’s intention.
Q11 – Do you agree with the proposed Outcome and supporting Rules around Legality? If not, why not? 

The MBG has always had some difficulty in accepting the principle of PhonepayPlus being able to make judgements as to whether a company is obeying the law or not and thus being able to take enforcement action. This is properly a matter that should be reserved for the courts. While the ‘legality’ requirement more or less appears to work in practice, PhonepayPlus should be careful not to overstep its function in this regard. 
Q12 – Do you agree with the proposed Outcome and supporting Rules around Transparency and Pricing? If not, why not? 

The MBG agrees that this is an important outcome and has the following comments on the detailed rules:

2.2 Missing “Rules” header.
The rules should also state that consumers can chose not to purchase PRS without incurring any charge other than carriage charges.
2.2.1 The use of the words “all information” leaves this open to mis-interpretation by the executive as there is usually information about digital content that cannot reasonably be expected to be declared to the user ahead of the purchase. “The 2nd level of the game is extremely hard to complete” for instance. The “all” should be removed, as it is unreasonable.
2.2.3 Written information should also be stationary
2.2.4 This clause is unnecessary, as PhonepayPlus could only act in this way if it was lawful so to do (i.e. the situation was covered by the Act). It implies that the promoting electronic communications service becomes a premium rate service. i.e. Adwords in Google promoting a PRS make Google a PRS, a game that has a “more games” link to the games store makes the game a PRS? There is no justification to this clause.
2.2.6 In modern technology terms, promotion for access to a service need not carry pricing as the service itself may contain pricing such as a Games store, an App store etc. A menu item in a game that says for example “more games” and links to the games store, would technically be in breach of this rule. The rule here must support 2.2.1 with the operative words being “…before any purchase is made”. The most important concern is not that pricing information be included in promotional material per se (although this should be not be discouraged), rather that the customer is informed of the cost before the purchase is made. PhonepayPlus must ensure that it does not put additional regulation on the PRS sector which might, unnecessarily, affect its competitiveness vis-à-vis other payment mechanisms used to purchase digital and other content.
2.2.7 There are services where the user pays for the service and is given access to the service as a result of the payment. This is achieved by a PRS MO (mobile originated) text message. This rule needs rewording to state what it is trying to achieve. Is it for informational and advisory messages to be free?
2.2.8 This rule needs to cover the minimum cost of the service before the user can exit the service and also needs to state that the pricing information must be static. As this rule is relevant to one type of marketing, it may be more useful and appropriate for it to be set out in service specific guidance.
Q13 – Do you have a view as to whether there is a need to issue Guidance that interprets how Rule 2.2.6 (around pricing proximity to the means of access) is applied where secure mechanisms for phone-payment are used to purchase a PRS? 

The MBG seeks clarity on whether PhonepayPlus includes ‘Payforit’ within the term ‘secure mechanisms’. We support the Help Note proposed for Payforit on pricing transparency and this could be converted into the new format of Guidance. However, should the Ofcom review conclude that Payforit should not be a CPRS, any such Guidance would of course no longer apply to Payforit.
As we have stated in Q12 response, pricing transparency should be prior to the commitment to pay. PhonepayPlus needs to adapt its rules to be more relevant to the new services available to consumers where they can access on-line stores and choose content based on information available inside the store, one of them being the price. By applying outmoded rules to the promotion of these stores, PhonepayPlus will constrain growth in modern services or drive merchants to use other payment mechanisms, which is not necessarily in the consumer’s interest.

Q14 – Do you agree with the proposed Outcome and supporting Rules around Fairness? If not, why not? 

Like the proposed Transparency and Pricing outcome, this is an important outcome for regulation.

Our main comment is that some of the specific rules are susceptible to subjective and inconsistent judgements without guidance and practical examples on how compliance can be achieved. General guidance on this section will be necessary for PhonepayPlus stakeholders and Case Officers. 

2.3.2 This rule is subjective and needs a test to establish what the benchmark of misleading is. There have been too many breaches raised under the catch-all of “Misleading” that do not stand the test of reasonableness or proportionality. This needs to be addressed in the supporting guidance.
2.3.3 PhonepayPlus needs to provide Guidance on how they will accept evidence of consumer consent to charging as there is precedence of a PhonepayPlus Tribunal not accepting IP based evidence. With many services now moving to IP based pricing information, opt-in and delivery, a provider needs such guidance in order to know what constitutes acceptable evidence, including if PhonepayPlus cannot accept a Level 2’s evidence, then opt-in records could be held by Level 1 providers, for example.
2.3.4 Needs to read “Premium rate services must be provided without delay after the consumer has either consented to the charge for the service or paid the charge for the service unless the service by its nature requires a delay and this must not be unreasonably prolonged.”
2.3.5 This is too subjective and needs guidance and a benchmark test through practical examples to clarify what this requires and how non-compliance is measured. . It may be more appropriate, therefore, to present this rule in guidance as an explanation of what is meant by fair and equitable.

2.3.6 What is “excessive” and what is the information that is to be provided? What is the difference between “any” consumer and “the relevant” consumer? PhonepayPlus should bear in mind that the term ‘excessive’ is subjective and open to interpretation based on the customer type and each individual service. Consequently, new content providers or services will have no pre-existing data against which to measure excessive use across the general audience and new customers will not have any pre-existing data on which to determine whether their individual usage is excessive.  It seems that the spending cap rules set out at 2.3.12 are sufficient to protect consumers from excessive costs in high risk services. It is unclear why this additional rule is necessary.  
2.3.7 What is considered to be “all reasonable steps” and what is the benchmark test for non-compliance? Also, this approach seems to be a reversal of the current burden of responsibility whereby users are told to obtain the bill payer’s permission. PhonepayPlus does not explain why their proposal is thought to be better.
2.3.8 What is considered to be “all reasonable steps” and what is the benchmark test for non-compliance?
2.3.10 This rule opens up a minefield of subjectivity. Will premium rate diet tips aimed at overweight people be taking advantage of this vulnerability.  What is the benchmark test for non-compliance?
2.3.12(a) This must clarify that it is for “calling” services as you cannot force release messages or IP connection. 
2.3.12(c)ii We would expect to see that PhonepayPlus has fully researched considered the user experience and impact of this rule change before assuming that is the only, or even the best, way of protecting consumers from engaging in a service for longer that they had intended. 
Q15 – Do you agree that the spending caps and thresholds for reminder messages, set out at Rule 2.3.12a-d, are appropriate? If not, then please suggest alternative levels, and please provide the evidence you have to support them. 
No comments
Q16 – Do you agree with the proposed Outcome and supporting Rules around Privacy? If not, why not? 

The MBG does not support the approach taken in this section as it is very unclear to what extent, if any, the Code is intended to supplement basic Privacy and Data Protection regulations. The legal requirements under the Privacy and Data Protection legislation are stringent enough and, if this section is deemed necessary for the sake of completeness, it would be better simply to remind providers of their legal obligations in respect of Privacy and Data Protection in the form of guidance.
We recommend that this section of the code should only have specific rules where they clearly amplify what formal regulation requires.  The rule that “Level 2 providers must be able to produce evidence which establishes consent” is possibly a useful contextual amplification, although we refer you once again to our concerns about what is considered to be satisfactory evidence. Most of the rest of this section appears to merely paraphrase law and this is just confusing. 

In paragraph 5.71 of the Consultation, PhonepayPlus states that the ICO has had ‘early sight’ of the Code. Do we understand from this that he also agrees with the proposals?

It would interesting to know whether he is happy with rule 2.4.3, whereby personal information can be passed between providers without consent, providing it’s for the sole purpose of facilitating a refund. What about other potentially legitimate reasons, such as delivering customer service or service delivery? The exception set out in Code 2.4.3, if allowed at all, has to allow for other legitimate purposes.

Paragraphs 5.7.4 and 5.7.5 of the consultation document explains that consumers have to opt-in to first party marketing rather than opt-out which is contradictory to the guidance offered by ICO related to the soft opt-in rule. It is not PhonepayPlus’s remit to change PECR. The issues with “unwitting” opt-ins have been mainly due to the lack of provision of the relevant information to consumers to allow an informed decision and lack of relevant opt-out instructions when marketing is sent. These are clearly breaches of PECR by a minority that should be treated appropriately instead of having rules changed that affect the compliant majority. It is also clear that PECR requirements are not well understood by Level 2 promoters and the clear guidance that the ICO provides should be mirrored or cross linked in PhonepayPlus guidance. If the rule remains, we would expect the ICO to incorporate or cross reference this interpretation of the law within its own guidance on PECR to demonstrate legitimacy.

If any further specific PRS market issues need to be addressed, this can dealt with through Guidance (as was the case with the Statement of Expectations in relation to promotional SMS messages.)
As part of the Mobile Services Review, PhonepayPlus undertook to produce a joint helpnote with the ICO on Privacy matters. Any Guidance published on this chapter should be a drafted in co-ordination with the ICO to ensure consistency and clarity of roles.

Q17 – Do you agree with our assessment that consumers benefit from being clearly informed that their data may be used for marketing and being given an opportunity to opt in to this? If not, why not? 

As stated in responses to Q16, we believe that consumers should be clearly informed that their data may be used for marketing and be given an opportunity to opt-out as per PECR guidance provided by ICO.

Q18 – Will Rules 2.4.4 and 3.6.2 of the proposed new Code deliver clarity to consumers when they opt in to a service? If not, why not? 

2.4.4. and 3.6.2 are unnecessary as they can quite simple say “Services must comply with PECR” and refer readers to ICO guidance on Privacy Notices and Opt-ins.

Q19 – Do you agree with the proposed Outcome and supporting Rules around Avoidance of harm? If not, why not? 

So as to promote consistency and transparency, PhonepayPlus needs to provide practical examples and benchmarks for what causing harm or unreasonable offence entails.

In rule 2.5.2 it would be particularly helpful to mention that this would include the funding of political parties and causes that promote racial and other forms of hatred.

With regards to rule 2.5.8 (must not contain anything which a reasonable parent would not wish their child to see), we acknowledge that this is merely a carry-over from the 11th code. Nevertheless, there is a very broad range of parental norms in the UK and this is a very vague and subjective rule. The MBG would be interested to know whether this rule has actually ever been cited by the Panel or been found to be executable.

Overall, it seems that rule 2.5.1 could stand alone as a broad principle, supported by the remainder of the rules in the form of robust guidance and practical examples.  
Q20 – Do you agree with the proposed Outcome and supporting Rules around Complaint handling? If not, why not? 

It is important that Level 2 Providers take responsibility for complaints handling and that they have adequate complaints handling processes in place. However, we have some comments in relation to the applicability of 2.6 to Network operators, who, unlike Level 2 Providers, are already regulated by Ofcom (see response to Q21 below).

As currently drafted, Rules 2.6.3, 2.6.4 and 2.6.5, coupled with 3.1.1.d would appear to apply to Originating networks, which goes beyond the scope of PhonepayPlus’s remit (all other rules specifically refer to Level 2 providers having responsibility for compliance). 

Q21 – Do you agree with the proposals around the level of responsibility Network operators and Level 1 providers should take in regard to their direct clients’ handling of consumer complaints (paragraph 3.1.1d of the draft Code)? If not, why not? 

In section a) of ‘main concerns’ in our introductory remarks, the MBG has already alluded to the fact that the terminology used in the code and the consultation document is confusing, with the consequence that it is not entirely clear what this section of the code is trying to achieve. If the terminology issue is resolved, then this section should also become clear.
In discussion with PhonepayPlus, it is our understanding that PhonepayPlus does not intend to regulate the end user facing processes of operators, which are, in any event, regulated by Ofcom. This needs to be made clear through clarification of the applicability of 2.6 and 3.1.1.d to network operators.
The mobile operators, who have been working voluntarily, through the ILP, to agree some principles of good practice for handling and escalating customer complaints, will continue with this work.

We do agree however that in order to achieve improvements at the end of the value chain that has the retail relationship with the consumer we need to codify the requirements for Level 1 and Level 2 Providers and detailed guidance will be required.

Q22 – Do you agree with the proposals around technical quality? If not, why not? 

We would welcome clarity on how 3.1.8 will apply to networks as the aim behind extending the requirement to network operators and the scope of this requirement is not clear.

Q23 – Do you agree with the proposals around internal risk control (paragraph 3.1.5 of the draft Code)? If not, why not? 

No comments
Q24 – Do you agree with the proposals in regard to due diligence, risk assessment and control (paragraphs 3.1.1a, 3.1.7 and 3.3.1 of the draft Code)? If not, why not? 

Please see our response to Q7. We note that at 6.24 of the consultation PhonepayPlus states that “we would not usually expect 24-hour blanket monitoring from any Network operator or provider”. The suggestion is that this may be expected in some cases, which further adds to the concerns we’ve previously cited about the intentions not being properly captured in the wording.
Q25 – Do you agree with the draft General Guidance around due diligence, risk assessment and control set out at Annex C? If not, why not? 

See response to Q7.
Q26 – If you have a preferred option (a, b, or c) in regard to the application of risk assessment and control to Network operators, then please state that preference, along any reasoning you may have.
See response to Q7. 
MBG members will continue due diligence and maintain, on a voluntary basis, the red/yellow card system (which relate to Level 2 type activity) and so monitoring is already being carried out. We cannot see there is evidence that would justify options a) or b) and therefore, based on the current wording in the Code and guidance, MBG supports option c.
Q27 – Do you agree with the proposals about Directions? If not, why not? 

We note that there are several rules which refer equally to “any direction, instruction, notice or request for information”. Under the current practice of the 11th Code, our experience is that PhonepayPlus issue ‘Directions’ when it intends to make a formal request under the powers of the Code, and all other instructions, notices and requests are presented informally and in the spirit of co-operation without regulatory weight. It would seem proportionate to continue in the spirit of co-operation and limit any required actions to be issued only as ‘Directions’, so as not to be confused with a casual emails and requests.  

If PhonepayPlus consider this unacceptable, then it should clearly set out the definitions and differences between each of the different terms and their relative weight. 

The need for this distinction is even more essential, given the proposed new rule that a request for deadline extensions to comply will only be granted in ‘exceptional circumstances’. This is a further example of a provision which gives the Executive great scope for subjective and inconsistent interpretation. It would be useful for PhonepayPlus to give industry clear expectations on timescales and agree with industry what may be considered reasonable timescales for the most common types of direction, thereby limiting the number of applications for extensions. 

Q28 – Do you agree with the proposals about Contracts? If not, why not? 

No comments – other than time should be allowed for contracts to be amended if required as part of regular contract cycles.
Q29 – Do you agree with the proposed Code rules around the Registration Scheme? If not, why not? 

3.4.1 and 3.4.2 These clauses should read Controlled Premium Rate Services as providers of exempted PRS are not required to register (3.4.3).
3.4.6 Is there an intention to renew at intervals less than annually? If not then this needs to indicate “annually or at greater intervals”
3.4.11 PhonepayPlus should where possible name the Information Provider that caused the 11th code breaches and not the Service Provider unless it was the Service Provider that caused or had some hand in the breach. Under 11th Code the SP picked up most of the adjudications on behalf of their customers and it is unfair to name them directly in a database that is only being implemented under the 12th code jurisdiction.
Q30 – Do you agree that these are the appropriate risk factors and measures to use when drawing up a framework for assessing which services should be required to register? Do you have any further suggestions on criteria we should consider? 

PhonepayPlus must seriously consider the propensity for consumer harm on new service categories as to whether the need for registration should exist. It is proportionate to provide exemptions for registration.
Q31 – Do you agree that 087 services should be exempt from the requirement to register? If not, why not? 

As an interim position, we agree with this and if levels of harm start to increase, then registration should be required. If any provider has demonstrated propensity to create harm then they should be required to register even though the general category is exempt.

Q32 – Have we captured the correct mandatory information to include on the Registration Scheme to meet our regulatory objectives and assist businesses in carrying out due diligence on their contracted partners? Is there other mandatory information we should require registrants to provide?

Q33 – Do you agree that the publication of breaches should be limited by a period of time? Do you agree that three years for a Track 2 breach and five years for an Emergency procedure are appropriate timeframes?
No comments.
 Q34 – Do you have a view on whether breaches from the 11th edition of the Code should be matched across to the proposed registration database, and/or how this could be best achieved? If so, please provide it, along with any supporting evidence. 

The Information (Level 2) Provider causing the breach should be matched across to the registration database with a clear indication that this was an 11th code breach. Unless the Level 1/Service Provider was the party directly causing the breach under the 11th Code, they should not have their breach history carried forward.

Q35 – Do you have a view on whether open investigations against Level 2 providers should be flagged to other parties registered with PhonepayPlus, and/or how this can be best achieved? If so, please provide it, along with any supporting evidence you have. 

No comments.

Q36 – Do you support mandatory registration of all Network operators, Level 1 providers and Level 2 providers of eligible services? If not, why not? 

Yes, although it also seems appropriate and proportionate to consider whether any other services should be exempt, as 0871 providers are, from risk assessment and monitoring requirements, where there has been no evidence of risk or consumer harm. 

Q37 – What do you consider to be an appropriate fee for registration? Do you agree that the Registration Scheme should be funded by fees or should its cost be incorporated into the general industry levy that funds PRS regulation? 

The registration fee should ideally cover the cost of building and maintaining the register and the fee should be modest, so as not to be a barrier to entry. It would be acceptable for capital set up costs to be funded by PhonepayPlus (out of cash reserves rather than levy), providing there was a credible plan to recover the capital costs through the registration fees over the first three years or so.
The £100 target is a good working assumption for a ball-park fee. If it were to turn out markedly more than this, stakeholders should review the approach and database specification.

Q38 – Do you agree with the proposals around registration of service details? If not, why not? 

The MBG’s only comment is that, if PhonepayPlus decides to discontinue development of the Registration scheme, it should hand over work-in-progress and rights to any relevant IP to industry stakeholders (i.e. levy payers), so that they can have the option to pursue the registration scheme through voluntary measures.

Q39 – Do you agree with the proposals around withhold and retention of payments? If not, why not? 

The MBG’s perception is that the 30 day retention rule has been a successful measure in combating fraudulent use of the PRS mechanism. Our understanding is that this new rule is in effect designed to prevent Level 1 providers advancing payment in anticipation of an outpayment from the network operator. 
However, the MBG does not believe that there is any evidence that would justify this additional prohibition and fears that such a rule would be a further deterrent to merchants adopting PRS as a payment mechanism.

We do not see any benefit in extending the rule to Level 1 providers, but we do see an unnecessary restriction on commercial activities performed by Level 1 providers known a “factoring” where their customers (Level 2) are advanced funds ahead of the Level 1 receipts of funds from the Networks. Factoring appears to be applied diligently and to established Level 2 providers with good track record and acts as a selling point for the Level 1 provider while supporting cash-flow of the bottom end of the value chain. This is a business risk that a Level 1 provider has chosen to take on. To date there is no evidence to suggest that factoring has created new PRS scams.

Q40 – Do you agree with the proposals around Data Protection? If not, why not? 

As a general principle, PhonepayPlus should not be going beyond what Data Protection and Privacy law requires. This is not within their remit. 
To the extent that Data Protection is covered at all, PhonepayPlus, having consulted with the ICO, should set only what Data Protection requires in the context of PRS. It should not take it upon itself to supplement this area of law. PhonepayPlus should continue working on an MOU with the ICO to ensure the clarity of roles. Guidance that is published on Data Protection and Privacy issues should be published as joint PhonepayPlus and ICO guidance.

As such, the MBG does not believe that the law requires rule 3.6.1b, which has changed from 11th Code. It is not a reasonable requirement.

Q41 – Do you agree with the proposals around Network operator responsibilities? If not, why not? 

3.7.1 Is the requirement to supply information to PhonepayPlus only applicable to new Network Operators after 12th code is in place or will PhonepayPlus make suitable grandfathering arrangements for network operators already providing PRS?
3.7.2 We are very concerned by the possible impact of this addition, without further clarity as to its aim and scope. As mentioned in response to 10, this clause is worded badly and open to mis-interpretation. The phrase ‘directly impacts’ does not quite hit the mark. The Network Operator, by the virtue of its role, provides billing and connectivity to the premium rate service and could be caught on the non-compliance of the parties further down the value chain. It needs to be reworded to clarify the actual limit of the Network Operator’s responsibilities.
Q42 – Do you agree with the proposals around Level 1 and Level 2 provider responsibilities? If not, why not? 

As for Q41 above.
Q43 – Do you agree with the proposals around Prior Permission? If not, why not? 

With respect to rule 3.10.8, if PhonepayPlus intends to make a reasonable charge for dealing with prior permission, it should also be prepared to commit to a service level agreement for the turn-around of prior permission requests. Based on current track record, the prior permission function is not meeting the needs of industry.

Also, PhonepayPlus should be continuously looking for methods of removing prior permission on certain services when their risk profile is small.

In addition, we would like to see this part of the Code reflect the process and criteria by which providers may apply and be granted exemptions from prior permission. This not only offers a more proportionate approach to permission regimes that apply to broad categories of service types, but also provides an opportunity for PhonepayPlus to ensure that services that were not intended to be caught by regulation, but technically do so, are reassured of their position.  For example, the notice requiring subscription services charging in excess of £4.50 in any 7 day period, although a general exemption was offered for football and weather alert services, it inadvertently captured other navigation / location services of which PhonepayPlus had not received complaints and was therefore not aware. Any such exemptions should also be published in relevant guidance for easy reference. 
Q44 – Do you agree with the proposals around PhonepayPlus’ investigations? If not, why not? 

Some comments:
4.2.3 (c) should read “shortcode” not “code”

4.2.3 (g) – MBG has elsewhere in this response expressed concerns about ‘risk assessment and control’
Q45 – Do you agree with the proposals around the Track 1 procedure? If not, why not? 

The MBG notes that PhonepayPlus is proposing to introduce an administrative charge for handling an issue through the Track 1 procedure.

Presumably a provider would prefer a modest administrative charge to the expense of Track 2 or Emergency Procedure. The MBG supports the principle of polluter pays and has a preference for potential breaches being resolved quickly and efficiently through the track 1 process.

However, financial matters are always sensitive and industry stakeholders will be concerned that the charging meter will be running every time a case officer comes onto the telephone. 
The proposed structure for administrative could be seen to create a financial incentive to “drag” out a case investigation to the detriment of consumers and the provider. It is therefore important to ensure operational guidelines are drawn up, implemented and monitored to avoid concern that unnecessary costs are accumulating. 
PhonepayPlus will have to do more to explain how much ‘reasonable costs’ would likely to be, to reassure that all communications with case officers won’t be subject to some administrative charge, and to give some guidance as to how charging will be consistently and fairly applied.

Q46 – Do you agree with the proposals around the Track 2 procedure? If not, why not? 

There has only been one occasion on which mobile operators have had a direct case being heard by the Regulator (in the days of ICSTIS). On that occasion, it was a great surprise that mobile operators had sight of only its breach letter and had no visibility of the case that was being presented against them.

The MBG, therefore, does not agree with section 4.4.4 (nor did we agree with its equivalent in the 11th Code), that PhonepayPlus will prepare a report of its allegations and investigation but only give it to the Tribunal. The ‘accused’ should also have the right to see this report in advance of any hearing and have sufficient time to prepare a thorough response. 

Q47 – Do you agree with the proposals around the Emergency procedure? If not, why not? 

We agree that this procedure should retain EP name and not be called Track 3.
Q48 – Do you agree with the proposals around adjudications? If not, why not? 

No comments

Q49 – Do you agree with the proposals around reviews? If not, why not?
The Code is not clear on whether a Tribunal is in a position to review its own decisions (in 4.7.3) or whether a review of Tribunal’s decision would have to be reviewed by a Tribunal made up from a different composition of Code Compliance Panel members. The code should be clear that a review of whether a Tribunal had been ‘so unreasonable’ can only properly be carried out by different people, and, if relevant, having been given advice by external parties.
Q50 – Do you have an opinion on what time limit should be imposed (except in exceptional circumstances) for seeking a review after publication of a Tribunal’s decision? If so, please state it. 

The MBG does not have evidence for proposing different time periods to those suggested although we observe that 10 days appears to be very short. Many providers do not necessarily seek legal advice during the initial stages of investigation or adjudication, but may wish to do so for review or appeal. In the interests of fairness it seems that sufficient time should be given for a review applicant to consider the outcome of an adjudication, understand its consequences and instruct and consider legal advice, before deciding whether to pursue a review. We recommend that offering sufficient time for an applicant to consider their position and its options properly, rather than in the heat of the moment. 

Q51 – Do you agree with the proposals around sanctions and refunds? If not, why not? 

The MBG basically agrees with proposals around refunds. It is necessary, though, to consider what would happen in the event that the money retained is insufficient to cover all refunds (say the wrongdoing in question had been going on for longer than 30 days). 

In rule 4.9.1, would PhonepayPlus expect the network operator or level 1 provider to prorate refunds or prioritise them or simply work to ‘first come first served?  Where would administrative costs owed to PhonepayPlus rank?

These matters need a bit more thought and clarification.

Q52 – Do you agree with the proposals around the administrative charge? If not, why not? 

We refer to our response to the previous question on administrative costs, if there are insufficient funds to cover the administrative charge.

Q53 – Do you agree with the proposals around oral hearings and appeals? If not, why not? 

MBG agrees that it is sensible for this detail to be published on the web site and not to include it in the printed version.
Q54 – Do you agree with the proposals around publication of decisions? If not, why not? 

Yes

Q55 – Do you agree with the proposals around delegation of powers? If not, why not? 

The MBG is not clear on the status of the Code Compliance Panel – is it formally part of the PhonepayPlus organisation or is it separate (as, say, the Independent Appeals body is)? 

For example, in point 17 of the section on Oral Hearings (Page 46 of Annex 2 in the printed version), the text reads: “The Tribunal shall be entitled to consider and act upon confidential information without directly or indirectly disclosing to the applicant (or PhonepayPlus as the case may be) the source of that information, provided that the other party is given a reasonable opportunity to rebut its substance.”

Such text reads as if CCP and PhonepayPlus are separate entities, when, presumably they are not. It would be helpful to clarify this point.
Q56 – Do you agree with the proposals around definitions? If not, why not? 

Comments as follows:
5.3.32 add to the end of the sentence “without any further intervention or action by the person being charged”
5.3.34  This is not a “withhold”. A “withhold” is money held back from payments under a direction issued by PhonepayPlus.
Q57 – Do you agree with the proposals around Annexes? If not, why not? 

The MBG is content with the structure of the Annexes.

With respect to the content, we have two comments:

Annex 1 
9.1 Auditing:  The Audit process, whereby the auditors of industry actors had to prepare reports for the auditors of PhonepayPlus, that occurred two years ago caused unnecessary difficulties and incurred unreasonable costs. 

The MBG members, while not questioning the principle of independent verification, would like to consider further whether this method is the most effective and cost efficient.
PhonepayPlus and its stakeholders should consider whether it is appropriate for the Code to require that networks’ auditors make statements to PhonepayPlus’s auditors rather than to the board of PhonepayPlus. MBG members’ auditors found this format most unusual and we would very much appreciate the opportunity to review this at an appropriate time. The existing process contributed to the wording of the original pro forma being inappropriate, making it impossible to respond to the request as PhonepayPlus had instructed in a timely way.
Annex 2
1. What is considered to be “relevant” experience? It is unlikely that many legally trained people will have 10 to 15 years experience of the premium rate industry and they are even less likely to understand or have experience in modern PRS (in particular mobile, IP and VoIP). Perhaps in this context ‘current’ experience with PRS is relevant.
Q58 – Do you agree with this assessment of parts of the 11th edition of the Code that should be withdrawn completely going forward? Please list any specific provisions that you feel should be preserved in some form, and provide your reasons. 

No comments
Q59 – Do you agree with PhonepayPlus’ assessment and proposals around how the new Code will be interpreted in respect of 087 services? If not, why not? 

No comments


Q60 – Do you agree with our assessment that now is not the right time to review our funding model? If not, why not? 

The funding model is more or less based on the right principles and mix of funds raised from levy, fines and administrative charges.
Going forward, industry expects PhonepayPlus continuously to operate in the most efficient practical manner. The investment in the pre-empt, prevent, protect agenda should pay off in lower regulatory costs for industry actors. 

Q61 – Are there any other areas of change within the proposed new Code that carry an impact that you feel we should consider? If so, please provide them, along with any evidence you have of the likely impact. 

No comments

Q62 – Do you agree with our assessment of the potential impact caused by the proposed new Code? If not, then please provide any areas of consideration you feel we have missed, and any supporting evidence for them.
As the MBG stated in our opening remarks, the update of the Code is taking place against a backdrop of a review of CPRS by Ofcom. This makes it very difficult to make any comment on the precise impact of the proposals. Furthermore, there is still considerable work to be done on guidance for industry, PhonepayPlus case officers and the CCP to ensure that the hoped for benefits from the outcomes based approach, which we broadly support, are realised through the Code being put into effect in a consistent, transparent and proportionate way. It would be useful to see a more robust and detailed impact assessment after PhonepayPlus has had the opportunity to consider responses to this Consultation and the outcome of Ofcom’s CPRS review. 
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� “Risk assessment and control” relates to the process that should then ensue through the creation of bespoke systems and/or appropriately tailored “action plans” that are designed to continuously monitor and control the level of risk that a particular client and/or their service(s) pose to the contracted party.





